FIXED UNIT PRICE AGREEMENT
FOR CONTRACTOR SERVICES

THIS AGREEMENT is made as of the day of _ in the year 2013,
between The City of Leesburg, a Florida Municipal Corporation, whose address is 501 West
Meadow Street, Post Office Box 490630, Leesburg, Florida 34749-0630 (hereinafier referred
to as the “CITY™), and S.W.l. SOFTWARE INSTALL, INC, whose address is 5008 W.
Linebaugh Ave., Suite #14, Tampa, Florida 33624 (hereinafter referred to as the
“CONTRACTOR”).

NOW, THEREFORE, in consideration of the mutual benefits accruing to the parties
to this Agreement, and for other good and valuable considerations, the parties agree as
follows:

1. Services. The CONTRACTOR shall furnish Utility Meter Reading Services
to the CITY for the water, natural gas, and electric utilities. Services shall be provided as
specified in Invitation to Bid 130611 and as described in ATTACHMENT “A”. Nothing
herein shall limit the CITY s right to obtain proposals or services from other contractors for
same or similar work.

2. Labor and Materials. Other than the equipment specifically called out to be
provided by the CITY, the CONTRACTOR shall furnish all labor, material and equipment
necessary for satisfactory contract performance.

3. Compensation and Cost. The cost of the services during the Firm Fixed
Price Period shall not exceed $0.75 per visual meter read. CONTRACTOR shall be paid on a
monthly basis based on the number of visual meter reads completed.

a. The CITY reserves the right to deduct the following charges from the most
current non-paid invoice for any verifiable mis-reads and re-reads submitted
by the Contractor in previous months.

i, Mis-Read Charge. The Department may deduct a charge of fifteen
dollars (§15.00) per each verifiable mis-read in a reading-cyele month.
Application of this deduction is left to the sole discretion of the Project
Manager or his designee and will be applied when there is a steady trend
of increasing mis-reads.

it. Re-Read Chatge. The Department may deduct a charge of twenty
dollars ($20.00) per re- read when a reading was not obtained by the
Contractor within the scheduled reading period but obtained by City
personnel. This charge is applicable only when it is determined that the
meter reader did not make a reasonable effort to obtain the read and/or
the Contractor’s meter reading supervisor did not adequately follow-up
on the no-read / re-read reports.

4, Payment. All invoices shall contain the purchase order number, period
covered and number of visual meters read during the period. Should the CITY disagree with
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the number of visual meter reads invoiced the CONTRACTOR will be notified in writing of
the discrepancy.

Failure to submit invoices in the prescribed manner will delay payment. Payments shall be
tendered in accordance with the Florida Prompt Payment Act, Part V11, Chapter 218, Florida
Statutes.

5. Term of Agreement. The initial term of the Agreement will be from the date
of execution through September 30, 2016. All prices are firm for the initial term of the
Agreement.

a. Option to Renew. The CITY may renew the Agreement for an additional
term or terms not to exceed a (otal of three (3) additional years, if mutually
agreed upon by the CONTRACTOR and the CITY.

b. Cost Adjustments — Any cost adjustment(s) shall be made by a written
amendment to this Agreement. Approval will be made by the Leesburg City
Commission as the approving body of this original Agreement.

Pncmg for any extension term years shall be subject to an adjustment only if
increases in the industry can be documented. However, unless very unusuat
and significant changes have occurred in the industry, such increases shall not
exceed 5% per year or, whichever is less. The latest yearly percentage
increase in the All Urban Consumers Price Index (CPU-U) (National) as
pubhshed by the Bureau of Labor Statistics, 1J.S. Dept. or Labor. The yearly
increase, or decrease in the CPl shall be the latest index published and
available ninety (90) days prior to end of the initial Term compared to the
index for the month of contract execution,

The CONTRACTOR is re:5pon51ble for submitting any request for price
increase. Any requested cost increase shall be fully documented and submitted
to the CITY at least sixty (60) days prior to the end of the Term.

6. Termination. Notwithstanding any other provision of this Agreement, CITY
may, upon thirty (30) days written notice to CONTRACTOR, terminate this Agreement with
or without cause. In the event of such termination, CITY shall be liable only for the payment
of all unpaid charges, determined in accordance with the provisions of this Agreement for
work, properly performed prior to the effective date of termination.

7. Insurance. The CONTRACTOR will maintain throughout this Agreement
the following insurance: SEE ATTACHMENT “A”,

a. The original of each such policy of insurance, or a complete duplicate,
shall be delivered to the CITY by CONTRACTOR prior to starting
work, together with evidence that the premiums have been paid.

b.  All required insurance shall be provided by insurers acceptable to the
CITY with an A.M. Best rating of at least “A.”
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¢. The CONTRACTOR shall require, and shall be responsible for assuring
that any and all of its subcontractors secure and maintain such insurance
that are required by law to be provided on behalf of their employees and
others unti} the completion of that subcontractors work.

d. The required insurance shall be secured and maintained for not less than
the limits required by the CITY, or as required by law, whichever is
greater,

e, The required insurance shali not limit the liability of the
CONTRACTOR. The CITY does not represent these coverages or
amounts to be adequate or sufficient to protect the CONTRACTOR’S
interests or liabilities, but are merely required minimums.

t. All liability insurance, except professional liability, shall be written on
an occurrence basis.

8. The CONTRACTOR waives its right of recovery against the CITY to the

extent permitted by its insurance policies.

h. Insurance required of the CONTRACTOR, or any other insurance of the
CONTRACTOR shall be considered primary, and insurance of the CITY,
if any, shall be considered excess as applicable to any claims, which arise
out of the agreement, contract or lease.

i. Except for works’ compensation and professional liability, the
CONTRACTOR’S insurance policies shalt be endorsed to name the
CITY OF LEESBURG as additional insured to the extent of the
agreement, contract or lease.

j- The Certificate(s) of Insurance shall designate the CITY as certificate
holder as follows:

City of Leesburg

Attention: Mike Thornton, Purchasing Manager
P.O. Box 490630 _

Leesburg, Florida 347490630

kK. The Certificate(s) of Insurance shall include a reference to the project
and/or purchase order number.

I. The Certificate(s) of Insurance shall indicate that the CITY shall be
notified at least thirty (30) days in advance of cancellation.

m. The Certificate(s) of Insurance shall include all deductibles and/or self-
insurance retentions for each line of insurance coverage.

n. The CONTRACTOR, at the discretion of the Risk Manager for the CITY,
shall provide information regarding the amount of claims payments or
reserves chargeable to the aggregate amount of the CONTRACTOR’S
liability coverage(s).

8. Indemnification. The CONTRACTOR agrees to make payment of all proper
charges for labor required in the aforementioned work and CONTRACTOR shall indemnify
CITY and hold it harmless from and against any loss or damage, claim or cause of action,
and any attorneys' fees and court costs, arising out of: any unpaid bills for labor, services or
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materials furnished to this project; any failure of performance of CONTRACTOR under this
Agreement; or the negligence of the CONTRACTOR in the performance of its duties under
this Agreement, or any act or omission on the part of the CONTRACTOR, his agents,
employees, or servants. CONTRACTOR shall defend, indemnify, and save harmless the
CITY or any of their officers, agents, or servants and each and every cne of them against and
from all claims, svits, and costs of every kind and description, including attorney’s fees, and
from all damages to which the CITY or any of their officers, agents, or servants may be put
by reason of injury to the persons or property of others resulting from the performance of
CONTRACTOR’S duties under this Agreement, or through the negligence of the
CONTRACTOR in the performance of its duties under this Agreement, or through any act or
omission on the part of the CONTRACTOR, his agents, employees, or servants.

If however, this Agreement is a “construction contract” as defined ‘in and
encompassed by the provision of Florida Statutes § 725.06, then the following shall apply in
place of the aforementioned indemnification provision:

The CONTRACTOR shall indemnify the CITY and hold it, its officers, and its
employees harmless from liabilities, losses, and costs, including, but not limited to,
reasonable attorney’s fees to the extent caused by the negligence, recklessness, or intentional
wrongful conduct of the CONTRACTOR and persons employed or utilized by the
CONTRACTOR in the performance of this Agreement, The liability of the CONTRACTOR
shall, however, be limited to one million and 00/100 dollars ($1,000,000.00) per occurrence,
and the obligation of the CONTRACTOR to indemnify the CITY shall be limited to acts,
omissions, or defaults of the CONTRACTOR; any contractors, subcontractors, sub-
subcontractors, material men, or agents or employees of any of them, providing labor,
services or materials in connection with the project; and the CITY, its officers, agents and
employees, provided however that the CONTRACTOR shall not be obligated to indemnify
the CITY against losses arising from the gross negligence, or willful, wanton, or intentional
misconduct of the CITY, its officers, agents and employees, or against statutory violations or
punitive damages except to the extent caused by or resulting from the acts or omissions of the
CONTRACTOR, or any contractors, subcontractors, sub-subcontractors, material men, or
agents or employees of any of them, providing labor, services, or materials in connection
with this Agreement.

9. Codes, Laws, and Regulations. CONTRACTOR will comply with all
applicable codes, laws, regulations, standards, and ordinances in force during the term of this
Agreement.

10.  Permits, Licenses, and Fees. CONTRACTOR will obtain and pay for all
permits and licenses required by law that are associated with the CONTRACTOR'S
performance of the Scope of Services. All permits and licenses required by law or
requirements of the Invitation to Bid will remain in force for the full duration of this
Agreement and any extensions.

I1. Nomappropriation. The CONTRACTOR understands and agrees that this
Agreement is subject to the availability of funds to the CITY to purchase the specified
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products/services. As used herein, a “nonappropriation” shall be defined as an occurrence
wherein the CITY, in any fiscal period, does not allocate funds in its budget for the purchase
of the specified products/services or other amounts owed pursuant to this Agreement, from
the source of funding which the CITY anticipates using to pay its obligations hereunder, and
the CITY has no other funds, from sources other than ad valorem taxes, which it deems to be
available to pay its obligations under this Agreement. The CITY may terminate this
Agreement, with no further liability to the CONTRACTOR, effective the first day of a fiscal
period provided that (a) a nonappropriation has occurred, and (b) the CITY has provided the
CONTRACTOR with written notice of termination due to nonappropriation of funds.

Upon the occurrence of such nonappropriation the CITY shall not be obligated for payment
for any fiscal period for which funds have not been appropriated.

12. Access to Records. The services provided under this Agreement may be
funded in part by a grant from a government agency other than the CITY. As a requirement
of grant funding CONTRACTOR shall make records related to this project available for
examination to any local, state or federal government agency, or department, during
CONTRACTOR’S normal business hours. Said records will be maintained for a period of
five (5) years after the date of the invoice.

13, Contingent Fees Prohibited. The CONTRACTOR warrants that he or she
has not employed or retained any company or person, other than a bona fide employee
working solely for the CONTRACTOR, to solicit or secure this Agreement and that he or she
has not paid or agreed to pay any person, company, corporation, individual, or firm, other
than a bona fide employee working solely for the CONTRACTOR any fee, commission,
percentage, gift, or other consideration contingent upon or resulting from the award or
making of this Agreement. In the event of a breach of this provision, the CITY shall have the
right to terminate this Agreement without further liability and at its discretion, deduct from
the contract price, or otherwise recover, the full amount of any such fee, commission,
percentage, gift or consideration paid in breach of this Agreement.

14,  Acceptance of Goods or Servnces. The goods delivered as a result of an
award from this solicitation shall remain the property of the CONTRACTOR, and services
rendered under the Agreement will not be deemed complete, until a physical inspection and
actual usage of the product(s) and/or service(s) is (are) accepted by the CITY and shall be in
compliance with the terms herein, fully in accord with the specifications and of the highest

quality.

Any goods and/or services purchased as a result of this solicitation and/or Agreement may be
tested and/or inspected for compliance with specifications. In the event that any aspect of the
goods or services provided is found to be defective or does not conform to the specifications,
the CITY reserves the right to terminate the solicitation or initiate corrective action on the
part of the CONTRACTOR, to include return of any non-compliant goods to the
CONTRACTOR at the CONTRACTOR's expense, requiring the CONTRACTOR to either
provide a direct replacement for the item, or a full credit for the returned item. The
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CONTRACTOR shall not assess any additional charge(s) for any conforming action taken by
the CITY under this clause. The CITY will not be responsible to pay for any product or
service that does not conform to the contract specifications,

In addition, any defective product or service or any product or service not delivered or
performed by the date specified in the purchase order or contract, may be procured by the
CITY on the open market, and any increase in cost may be charged against the awarded
contractor. Any cost incurred by the CITY in any re-procurement plus any increased product
or service cost shall be withheld from any monies owed to the CONTRACTOR by the CITY
for any contract or financial obligation.

This praject will be inspected by an authorized representative of the CITY, This inspection
shall be performed to determine acceptance of work, appropriate invoicing, and warranty
conditions.

5. Ownership of Documents. All data, specifications, calculations, estimates,
plans, drawings, construction documents, photographs, summaries, reports, memoranda, and
other documents, instruments, information and material prepared or accumulated by the
CONTRACTOR (or by such sub-consultants and specialty consultants) in rendering services
hereunder shall be the sole property of the CITY who may have access to the reproducible
copies at no additional cost other than printing. Provided, that the CONTRACTOR shall in
no way be liable or legally responsible to anyone for the CITY'S use of any such materials
for another PROJECT, or following termination. All original documents shall be
permanently kept on file at the office of the CONTRACTOR.

16.  Public Records Retention, CONTRACTOR shall keep and maintain public
records that ordinarily and necessarily would be required by the CITY in order to perform the
services being provided by CONTRACTOR herein, CONTRACTOR shall provide the public
with access to public records on the same terms and conditions that the CITY would provide
the records and at a cost that does not exceed the cost provided in Chapter 119, Florida
Statutes. CONTRACTOR shall ensure that public records that are exempt or confidential and
exempt from public records disclosure requirements are not disclosed except as authorized by
law. CONTRACTOR shall meet all requirements for retaining public records and transfer, at
no cost, to the CITY all public records in possession of the CONTRACTOR upon
termination of this Agreement and destroy any duplicate public records that are exempt or
confidential and exempt from public records disclosure requirements. All records stored
electronically must be provided to the CITY by CONTRACTOR in a format that is
compatible with the information technology systems of the CITY.,

17. Independent Confractor. The CONTRACTOR agrees that he or she is an
independent contractor and not an agent, joint venture, or employee of the CITY, and nothing
in this Agreement shall be construed to be inconsistent with this relationship or status. None
of the benefits provided by the CITY to its employees, including but not limited to, workers’
compensation insurance, unemployment insurance, or retirement benefits, are available from
the CITY to the CONTRACTOR. CONTRACTOR will be responsible for paying his own
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Federal income tax and self-employment tax, or any other taxes applicable to the
compensation paid under this Agreement. The CONTRACTOR shall be solely and primarily
responsible for his and her acts during the performance of this Agreement.

18.  Assignment. Neither party shall have the power to assign any of the duties or
rights or any claim arising out of or related to the Agreement, whether arising in tort,
contract, or otherwise, without the written consent of the other party. These conditions and
the entire Agreement are binding on the heirs, successors, and assigns of the parties hereto.

19.  No Third Party Beneficiaries. This Agreement gives no rights or benefits to
anyone other than the CONTRACTOR and the CITY.

20.  Jurisdiction. The laws of the State of Florida shall govern the validity of this
Agreement, its interpretation and performance, and any other claims related to it. In the
event of any litigation arising under or construing this Agreement, venue shall lie only in
Lake County, Florida.

21.  Contact Person. The primary contact person under this Agreement for the
CONTRACTOR shall be JOSHUA PRICE, General Manager. The primary contact person under
this Agreement for the CITY shall be LORI BEACH, Customer Accounts Manager.

22.  Approval of Personnel. The CITY reserves the right to approve the contact
person and the persons actually performing the services on behalf of CONTRACTOR
pursuant to this Agreement. If CITY, in its sole discretion, is dissatisfied with the contact
person or the person or persons actually performing the services on behalf of
CONTRACTOR pursuant to this Agreement, CITY may require CONTRACTOR assign a
different person or persons be designated to be the contact person or to perform the
CONTRACTOR services hereunder.

23.  Disclosure of Conflict. The CONTRACTOR has an obligation to disclose to
the CITY any situation that, while acting pursuant to this Agreement, would create a
potential conflict of interest between the CONTRACTOR and his duties under this
Agreement.

24,  Warranty, The CONTRACTOR agrees that, unless expressly stated
otherwise in the bid or proposal, the product and/or service furnished as a result of an award
from this solicitation shall be covered by the most favorable commercial warranty the
CONTRACTOR gives to any customer for comparable quantities of products and/or services
and the rights and remedies provided herein are in addition to said warranty and do not limit
any right afforded to the CITY by any other provision of this solicitation.

The CONTRACTOR hereby acknowledges and agrees that all materials, except where
recycled content is specifically requested, supplied by the CONTRACTOR in conjunction
with this Agreement shall be new, warranted for their merchantability, and fit for a particular

purpose.
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25.  Risk of Loss. The CONTRACTOR assumes the risk of loss of damage to the
CITY's property during possession of such property by the CONTRACTOR, and until
delivery to, and acceptance of, that property to the CITY. The CONTRACTOR shall
immediately repair, replace or make good on the loss or damage without cost to the CITY,
whether the loss or damage results from acts or omlssmns (negligent or not) of the
CONTRACTOR or a third party.

The CONTRACTOR shall indemnify and hold the CITY harmless from any and all claims,
liability, losses and causes of action which may arise out of the fulfitlment of this Agreement.
The CONTRACTOR shall pay all claims and losses of any nature whatsoever in connection
therewith, and shall defend ali suits, in the name of the CITY when applicable, and shall pay
all costs and judgments which may issue thereon.

26, Illegal Alien Labor - CONTRACTOR shall comply with all provisions of the
Federal Immigration and Control Act of 1986 (8 U.S. Code § 1324 a) and any successor
federal laws, as weil as all provisions of Section 448.09, Florida Statutes, prohibiting the
hiring and continued employment of aliens not authorized to work in the United States.
CONTRACTOR shall not knowingly employ or contract with an illegal alien to perform
work under this Agreement or enter into an Agreement with a subcontractor that fails to
certify to the CONTRACTOR that the subcontractor is in compliance with the terms stated
within. The CONTRACTOR nor any subcontractor employed by him shall not knowingly
employ or contract with an iliegal alien to perform work under this Agreement.
CONTRACTOR agrees that it shall confirm the employment eligibility of all employees
through participation in E-Verify or an employment eligibility program approved by the
Social Security Administration and will require same requirement to confirm employment
eligibility of all subcontractors.

All cost incurred to initiate and sustain the aforementioned programs shali be the
responsibility of the CONTRACTOR. Failure to meet this requirement may result in
termination of the Agreement by the CITY,

27.  Counterparts. Original signatures fransmitted and received via facsimile or
other electronic transmission of a scanned document, (¢.g., PDF or similar format) are true
and valid signatures for all purposes hereunder and shall bind the parties to the same extent
as that of an original signature. Any such facsimile or electronic mail transmission shall
constitute the final agreement of the parties and conclusive proof of such agreement. Any
such electronic counterpart shall be of sufficient quality to be legible either electronically or
when printed as hardcopy. The CITY shail determine legibility and acceptability for public
record purposes. This Agreement may be executed in one or more counterparts, each of
which shall for all purposes be deemed to be an original and all of which shall constitute the
same instrument.

28.  Authority to Obligate. Each person signing this agreement on behalf of
either party individually warrants that he or she has full legal power to execute this
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Agreement on behalf of the party for whom he or she is signing, and bind and obligate such
party with respect to all provisions contained in this agreement.

[Signature page follows.]
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IN WITENESS WHEREOF, the parties hereto have executed this Agreement on the date
indicated in the preamble to the Agresment.

THE CITY OF LEESBURG
By:
Mayor
Date:
ATTEST:
City Clerk
Approved as to form:
City Attorney

S.W.I. SOFTWARE INSTALL, INC.
o

by G

/
" Printed: __\esHud  TRIcE

Its: GENERAL  MUNACER

(Title)
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H1.

V.

"~ ATTACHMENT “A”

SCOPE OF SERVICES

Scope of Services. Except as otherwise provided herein, the CONTRACTOR shall
furnish all resources necessary to perform Meter Reading Services in accordance with
the specifications. The Service Areas are Cycles 1 through 6 to be read on a monthly
basis and visual reads on an annual basis, Meters with Electronic Radio Transmitters
(ERTs) will not be required to be read monthly as part of this scope, however these
meters will be required to be read visually once annually.

Special Terms and Conditions. The Special Terms and Conditions from Invitation
to Bid 1306111 are incorporated by reference and made a part hereof,

- Scope of Work / Specifications. Specifications for this project are comprised of the

section titled *Scope of Work / Specifications” contained in Section 2 of Invitation to
Bid 130611

General Conditions. The General Terms and Conditions from Invitation to Bid
130611 are incorporated by reference and made a part hereof.

Bid Sabmittal. The original bid submittal from the CONTRACTOR as pubticly
opened on October 15, 2013 is incorporated by reference and made a part hereof,
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